Background Briefing
The Rule of law

1. Background information on the Rule of Law
1.1 Definition

Article 2 TEU outlines the fundamental values upon which the European Union was founded.
“The Union is founded on the values of respect for human dignity, freedom, democracy, equality, the rule of law and respect for human rights, including the rights of persons belonging to minorities. These values are common to the Member
States in a society in which pluralism, non-discrimination, tolerance, justice, solidarity and equality between women and
men prevail”.1
The rule of law is one of the founding principles stemming from the common constitutional traditions of the Member
States. Consequently, the precise definition of the principles stemming from the rule of law may vary at a national level
and according to the national constitutional systems. Nevertheless, based on the case-law of the Court of Justice of the
European Union and of the European Court of Human Rights, the European Commission provides a non-exhaustive list of
principles. They include legality, which implies a transparent, accountable, democratic and pluralistic process for enacting laws; legal certainty; prohibition of arbitrariness of the executive powers; independent and impartial courts;
effective judicial review including respect for fundamental rights; and equality before the law. 2
1 Article 2 Treaty on European Union.
2 European Commission (2014) A new EU Framework to strengthen the Rule of Law, 19 March 2014 COM(2014)158, available at http://ec.europa.eu/justice/effective-justice/files/com_2014_158_en.pdf.
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2. Protecting the Rule of Law in the EU
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10 European Union Agency for Fundamental Rights, “What we

do”, available at http://fra.europa.eu/en/about-fra/what-we-do.

parison. For this to happen, the as11 Council Regulation (EC) No 168/2007 of 15 February 2007

establishing a European Union Agency for Fundamental Rights,
available at http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?u
ri=CELEX:32007R0168&from=EN.

12 Commission website on the CVM, available at http://ec.europa.
eu/cvm/progress_reports_en.htm.
13 Commission website on the EU Justice Scoreboard, available
at http://ec.europa.eu/justice/effective-justice/scoreboard/index_en.htm.

14 Commission website on the Anti-Corruption Report, available
at http://ec.europa.eu/dgs/home-affairs/what-we-do/policies/organized-crime-and-human-trafficking/corruption/anti-corruptionreport/index_en.htm.

sessments have to be relatively stringent so that comparative conclusions
15 Commission Report COM(2014)38 from 3 February 2014, EU
Anti-Corruption Report, available at http://ec.europa.eu/dgs/homeaffairs/e-library/documents/policies/organized-crime-and-humantrafficking/corruption/docs/acr_2014_en.pdf.
16 Commission website of the Media Monitor, available at
https://ec.europa.eu/jrc/en/scientific-tool/europe-media-monitornewsexplorer.
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20 DRF Pact Draft Agreement, Article 7.
21 DRF Pact Draft Agreement, Article 8.
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22 Article 7 Treaty on European Union.

23 European Parliament (2013) Situation of fundamental rights:
standards and practices in Hungary, European Parliament resolution of 13 July 2013 on the situation of fundamental standards
and practices in Hungary (pursuant to the European parliament
resolution of 16 February 2012) (2012/2130(INI)), available at:
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//
NONSGML+TA+P7-TA-2013-0315+0+DOC+PDF+V0//EN.

2.2.2. Infringement Proceedings
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retirement, enabling the Fidesz government to employ more partyloyal judges. The Commission based its argument on the Directive
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and Article 130 TFEU respectively. In both of the proceedings,
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25
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24 Article 258 of the Treaty on the Functioning of the European
Union.
25 Article 260 of the Treaty on the Functioning of the European
Union.

27 Scheppele K. (2013) “The case for Systemic Infringement
Actions”, available at http://ec.europa.eu/justice/events/assisesjustice-2013/files/contributions/45.princetonuniversityscheppelesystemicinfringementactionbrusselsversion_en.pdf.

2.2.3. The EU Rule of Law Framework

In March 2014, the European Commission adopted a new framework for
addressing systemic threats to the
rule of law in any of the EU’s 28 countries. 28 The rule of law framework

The European Union is much more than an economic endeavour. Since the Treaty of Rome in 1957 it is based on shared values: freedom, democracy, equality, the rule of law and respect
for human rights.”
Jo Leinen MEP, President, European Movement International
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In March 2014, the European
Commission adopted a new
framework for addressing systemic threats to the rule of law
in any of the EU’s 28 countries.”

Throughout the process, the Commission may decide to seek external
expertise from the EU Agency for
Fundamental Rights. Notably, the

The Framework is based on the following principles: Focusing on find-

ing a solution through dialogue with
Member State concerned; ensuring
an objective and thorough assessment of the situation at stake; respecting the principle of equal treatment of Member States; and indicating swift and concrete actions which
would be taken to prevent the use of
Article 7 TEU mechanisms.

28 A New EU framework to strengthen the Rule of Law, http://
ec.europa.eu/justice/effective-justice/files/com_2014_158_en.pdf.
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3. Proposals for further instruments
3.1. Treaty Changes proposed by
the European Parliament
In its report on an EU Pact on democracy, the rule of law and fundamen-

tal rights, the Parliament considers
a number of changes that could be
made in the event of future treaty revision. 29 Firstly, the Parliament argues
that Article 2 TEU and the Charter
should become a legal basis for legislative measures to be adopted under
the ordinary legislative procedure. 30

In its report on an EU Pact on
democracy, the rule of law
and fundamental rights, the
Parliament considers a number of changes that could be
made in the event of future
treaty revision.”

Parliament suggests making it pos-

3.2. Systemic Infringement Proceedings
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ticles 258 and 259 TFEU. 31 Fourthly,
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and identifying the rights of Member

the Parliament suggests abolishing

States at fault (in addition to Council

Article 51 of the Charter, and con-

Scheppele further proposes in this con-

voting rights) that may be suspended,

verting the Charter into a Union

text that the Court of Justice be able to

such as financial sanctions or the sus-

Bill of Rights. Lastly, the Parliament

suspend EU funding instead of imposing

proposes to review the unanimity

a fine or a lump sum to be paid by the

requirement in areas relating to

Member State in question. According to

respect for and protection and pro-

Scheppele, this should be possible with-

motion of fundamental rights, such

out Treaty change, since Article 260(2)

as equality and nondiscrimination.

TFEU does not require that a penalty

31 This was also suggested by Scheppele K. (2015) “Enforcing

imposed by the Court be paid from the

29 European Parliament, EU mechanism on democracy, the rule

of law and fundamental rights, European Parliament resolution
of 25 October 2016 with recommendations to the Commission
on the establishment of an EU mechanism on democracy, the
rule of law and fundamental rights (2015/2254(INL)), available
at: http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//
EP//NONSGML+TA+P8-TA-2016-0409+0+DOC+PDF+V0//EN,
Article 20.

30 This idea is supported by Blauberg & Kelemen in their article

“Can courts rescue national democracy? Judicial safeguards against
democratic backsliding in the EU”, Journal of European Public
Policy, Available at http://www.tandfonline.com/doi/pdf/10.1080/13
501763.2016.1229357?needAccess=true, p. 6.

the basic principles of EU law through systemic infringement
procedures”, in: C. Closa and D. Kochenov (eds.), Reinforcing Rule
of Law Oversight in the European Union, Cambridge: Cambridge
University Press, 2016, forthcoming.

state treasury.

Systemic breaches to the rule of law in EU Member States have revealed the need to strengthen the EU’s capacities to effectively and adequately respond to such rule of law threats. The
proposed Union Pact for Democracy, the Rule of Law and Fundamental Rights will enable the
EU to identify rule of law threats at an early stage and will provide a periodic review of the
rule of law situation in Member States based on the principles of objectivity, non-discrimination and equal treatment.”
Excerpt from a joint letter sent by the European Movement International, along with CSOs, trade

unions, regions & NGOs, to Frans Timmermans, First Vice-President, European Commission

3.3. Copenhagen/Venice Commission

4. Conclusions

Jan-Werner Müller proposes setting

The EU’s policy on the rule of law can

up a politically independent high-level

be seen as a policy that is still ongo-

expert body, to be called the ‘Copen-

ing and many different proposals

hagen Commission’ after the Copen-

have been put forward by politicians

hagen European Council of 1993, to

and academia alike. In terms of mon-

monitor and investigate the situation

itoring mechanisms, the European

of democracy and rule of law in the

Parliament’s own initiative report

Member States. 32 Upon the recom-

for an EU DRF Pact, which recently

mendation of the Copenhagen Com-

gained broad support in the Parlia-

mission, the European Commission

ment, will still need to be taken up

could cut EU funds for the Member

by the Commission in form of a legis-

State in question or impose fines.

lative proposal. In terms of enforcement mechanisms, the Article 7 TEU

Others have argued for a stronger

procedure has never been used due

involvement of the Council of Europe

to political sensitivity and its high ac-

Venice Commission. 33 This would re-

tivation threshold. The Commission’s

quire legal changes to entitle the Ven-

EU Framework on the Rule of Law

ice Commission as an external actor

was applied for the very first time to

to the EU to monitor compliance with

the situation in Poland in July 2016.

Article 2 TEU values.

The result thereof is yet to be seen.
However, Poland said it would not

32 Müller J.-W. (2013) “Safeguarding Democracy Inside the EU”,
Transatlantic Academy Paper Series, available at http://www.transatlanticacademy.org/sites/default/files/publications/Muller_SafeguardingDemocracy_Feb13_web.pdf [accessed 16 November 2016]
33 Nergelius J. (2015) The role of the Venice Commission in maintaining the rule of law, in A. Von Bogdandy, P Sonnevend (eds.),
Constitutional crisis in the European constitutional area: theory, law
and politics in Hungary and Romania, Hart, Oxford 2015, pp. 291f.

put in place any of the Commission’s
recommendations. 34
34 Eriksson A. (2016) “Poland defies EU on Rule of Law”, 27
October 2016, EU Observer, available at https://euobserver.com/
news/135698.
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